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Passed by Shri Uma Shanker Commissioner (Appeals)

T Arising out of Order-in-Original No GST/D-IVIO&A/09/Sunblue/AC/KM/17-18
Dated 01-Dec-2018 Issued by Assistant Commissioner , Central GST , Div-Vl,
Ahmedabad North. |
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Name & Address of The Appellants

M/s Sanblue Enterprises Pvt. Ltd
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of

" service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of



crossed bank. draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. :
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 -and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(cne of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (O10) to apply to the Appellate Tribunal..
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2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-! in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4 W%ﬁ,WWQﬁ@@WWW(@W?Eﬁ&W%Wﬁ
Feald 309G a;waﬁﬁm, eqyy Y ERT 39 & saeTar e a(HEA1-?) STTAFREeT R02Y(08Y T HEAT
Ry) fReAia: o&.0¢.3028 a’r_aﬁ’rﬁaﬁtrsrﬁrﬁ'm, 9_QY T &R ¢3 & 3t Yare] B off e Y TS
mmﬁ@ﬁ-@mwmt e R s &RT i 3ferdier STAT 1 ST aTely 3rafaveT o
IR & H5 TIC W AF A&

.mﬂmaﬁ@m%M“ﬁrmmaﬁ”ﬁﬁmmﬁa%—
(i) orT 11 2 & aiadia fRiRa &
(i) Jerite AT B N TS Il WA
(iif) Sede ST PrawEer ¥ e 6 & s & WA
= Maaréagﬁasvﬁmmmaﬂmfaﬁhzr(@z)aﬂﬁm,zom% 3w & 9 el
arciielrer STy & et RraeieT FeereT 3rel o 3refYer Y AT RIS

4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall inciude:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014. .
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. R



oo
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ORDER-IN-APPEAL

M/s. Sanblue Enterprises Pvt Ltd, B-3, Corporate House, Abhishree Corporate
Park, Iskon Ambli Toad, Bopal, Ahmedabad 380058 (henceforth, “appellant”) has
filed the present appeal against the Order-in-original No. GST/D-
VI/O&A/O9/Sunb1ue/AC/KM/17-18 dated 12.01.2018 (henceforth, “impugned
order”) issued by the Assistant Commissioner, CGST Division-VI, Ahmedabad - North
(henceforth, “adjudicating authority”).

2. The facts of the case in brief are as follows. D‘uring auditing by the
departmental officers it was noticed that the appellant, a service tax registrant, had
developed customized software for Network 18 Media and Investments Limited and
had sold the same vide Invoice No.SAN/Soft/1005 dated 02.07.2012. Considering
that development of customized software constituted a declared service under
clause (d) of section 66E of the Finance Act, 1994, a show cause nétice was issued on
25.10.2016 proposing recovery of service tax of Rs.11,77,143/- on the stated
transaction. The adjudicating authority confirmed the service tax demand of
Rs.11,77,143/-, alongwith interest, and imposed equal penalty under section 78 of
the Finance Act, 1994. A penalty of Rs.10,000/- was also imposed under section 77

of the Finance Act, 1994.
3. The main grounds of appeal, in brief, are as follows-

3.1  Appellant states that passing of impugned order without waiting for their
reply in response to a letter dated 27.12.2017 and without considering that

customized software was ‘goods’ and not ‘service’ was in violation of the principles

of natural justice.

3.2  Asper appellant, IT software is “excisable goods” specifically classified under
sub-heading no.8523 8020; that recording of sound or other phenomena for
producing IT software amounts to manufacture by virtue of chapter note 10 of
chapter 85 read with the supplementary note of chapter 85 of the Central Excise
Tariff Act, 1985 (CETA, 1985). As per appellant, IT software is considered “excisable
goods” without any distinction of customised software or pre-packages/ canned

software; that therefore, demand of service tax is untenable and unjustified.

3.2.1 As per appellant, the customized software produced by them is also

produced by recording of instructions, data, sound or image, etc. in a machine

readable form and since these processes are in the nature of ‘manufacture’, the.

product emerges is excisable goods. % G
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3.3  Appellant submits that since all goods of chapter 85 are exempted under SSI
exemption Notification No.8/"2003-CE upto a clearahee value of Rs.1.5 Crore in a
financial year and considering that except manufacture of software in question they
have not manufactured any other goods, they were eligible for the exemption and

therefore there was no duty liability in respect of customised software.

3.4  Appellant refers to Supreme Court’s decision in the case of Tata Consultancy
Services v. State of A.P. [2004(178) ELT 22 (SC)] to state that software in a media
was goods irrespective of the method how these goods namely software were
delivered and transferred to the customer. Appellant adds that adjudicating
authority had no jurisdiction to prefer the Education Guide published by the Board

over the judgment of Hon’ble Supreme Court.

3.5  According to appellant, the demand is time barred as there is.no justifiable
ground or reason for upholding invocation of larger period. Appellant also objects to

demand of interest and imposition of penalties.

4, In the personal hearing held on 24.03.2018, Smt. Shilpa P Dave, Advocate
stated that they have already submitted that their product is excisable and
exempted and this legal aspect should have been examined by the adjudicating
authority before not accepting their arguments. She reiterated the grounds of appeal

and submitted citations. Also, she argued that customization has not been explained.

5. I have carefully gone through the appeal wherein levy of service tax on
customized software has been challenged on the ground that customized software is
‘goods’ and not ‘service’. As far as facts of the case are concerned, the only relevant
fact is that appellant has developed customised software for Network i8 Media and
Investments Limited as per Invoice No.SAN/Soft/1005 dated 02.07.2012. Appellant
has paid State VAT on the transaction considering the transaction as sale of goods,
whereas, as per impugned order, development of customized software is leviable to
service tax as the activity falls under ‘declared services’ under section 66E of the
Finance Act, 1994. The moot point, therefore, is whether development of

customized software in this case is a manufacturing activity or a service activity?

51 From 01.07.2012, ‘service’ has been defined under section 65B(44) of the
Finance Act, 1994 as an activity carried O{Jt by a person for another for a
coneideration, and includes a declared service® Further, development, design,
programming, customisation, adaptation, upgradation, enhancement, implementation
of information technology software is a declared service in terms of entry (d) of '
section 66E of the Finance Act, 1994. Therefore, development, design, programming,

customisation, adaptation, upgradation, enhancement, implementatio_n of
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information technology software is a service activity under the Finance Act, 1994. At

%

the same time, however, it is also true that an ‘IT Software’ is an excisable goods
under tariff head 8523 80 20 and further, any customized software, other than
packaged or canned software, is exempted from payment of central excise duty as

argued by the appellant.

5.2  That IT software in the case on hand was ‘goods’ and not ‘service’ is a major
argument of the appellant, however, the adjudicating authority while deciding the
issue did not consider this argument and noted that appellant’s whole defence reply
will not be taken into consideration as there was no evidence that appellant had
paid central excise duty on the transaction. Undoubtedly, not discussing the main
argument of the appellant reflects poorly on the quality of adjudication, but more
than that passing an adjudication order without considering the defence'
submissions is a flagrant violation of natural justice. Appellant’s argument that sale
of software in this case was a transaction of sale of goods needed to be discussed by
the adjudicating authority, regardless of the fact whether appellant had or had not

paid any duty of excise thereon.

5.3  Therefore, considering that impugned order is not a speaking order on the
submissions made by the defence, I remand the issue back to the adjudicating

authority with a direction to pass a fresh order considering all the arguments of the

appellant.

6. Accordingly, I set aside the impugned order and allow the appeal by way of

remand.
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The appeal filed by the appellant stands disposed of in above terms.
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Superintendent s
- Central Tax (Appeals)
Ahmedabad
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To, ' N
M/s. Sanblue Enterprises Pvt Ltd,

B-3, Corporate House, Abhishree Corporate Park,
Iskon Ambli Toad, Bopal, Ahmedabad 380058

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, CGST Ahmedabad North.

3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt. Commissioner, CGST Division-VI, Ahmedabad North.

5. Guard File.

6. P.A.






